United States Postal Service

an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§960.11(b) for confidential financial in-
formation.

§960.14 Answer to application.

(a) Within 30 days after service of an
application, counsel representing the
Postal Service may file an answer to
the application. Unless the Postal
Service counsel requests an extension
of time for filing or files a statement of
intent to negotiate under paragraph (b)
of this section, failure to file an answer
within the 30-day period may be treat-
ed as a consent to the award requested.

(b) If the Postal Service counsel and
the applicant believe that the issues in
the fee application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an ad-
ditional 30 days, and further extensions
may be granted by the adjudicative of-
ficer upon request by Postal Service
counsel and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of the Postal Service’s position. If
the answer is based on any alleged
facts not already in the record of the
proceeding, the Postal Service shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under §960.19.

§960.15 Reply.

Within 15 days after service of an an-
swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under §960.19.

§960.16 Comments by other parties.

Any party to a proceeding other than
the applicant and Postal Service may
file comments on an application within
30 days after it is served or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the adjudicative officer de-

§960.19

termines that the public interest re-
quires such participation in order to
permit full exploration of matters
raised in the comments.

§960.17 Settlement.

The applicant and the Postal Service
may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded. If a pre-
vailing party and Postal Service coun-
sel agree on a proposed settlement of
an award before an application has
been filed, the application shall be filed
with the proposed settlement.

§960.18 Further proceedings.

(a) Ordinarily, the determination of
an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or Postal
Service counsel, or on his or her own
initiative, the adjudicative officer may
order further proceedings, such as an
informal conference, oral argument,
additional written submissions, or an
evidentiary hearing. Such further pro-
ceedings shall be held only when nec-
essary for full and fair resolution of the
issues arising from the application, and
shall be conducted as promptly as pos-
sible. Whether or not the position of
the agency was substantially justified
shall be determined on the basis of the
entire administrative record that is
made in the adversary adjudication for
which fees and other expenses are
sought.

(b) A request that the adjudicative
officer order further proceedings under
this section shall specifically identify
the information sought or the disputed
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues.

[46 FR 45945, Sept. 16, 1981, as amended at 52
FR 6798, Mar. 5, 1987]

§960.19 Decision.

(@) The adjudicative officer shall
issue an initial decision on the applica-
tion as promptly as possible after com-
pletion of proceedings on the applica-
tion. The decision shall include written
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§960.20

findings and conclusions on the appli-
cant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the Postal Service’s position was sub-
stantially justified, whether the appli-
cant unduly protracted the pro-
ceedings, or whether special cir-
cumstances make an award unjust. If
the applicant has sought an award
against the Postal Service and another
agency, the decision shall allocate re-
sponsibility for payment of any award
made between the Postal Service and
the other agency, and shall explain the
reasons for the allocation made.

(b) The Board of Contract Appeals
shall issue its decision on the applica-
tion as promptly as possible after com-
pletion of proceedings on the applica-
tion. Whenever possible, the decision
shall be made by the same Administra-
tive Judge or panel that decided the
contract appeal for which fees are
sought. The decision shall be in the for-
mat described in paragraph (a) of this
section.

[46 FR 45945, Sept. 16, 1981, as amended at 52
FR 6798, Mar. 5, 1987]

§960.20 Further Postal Service review.

(a) Either the applicant or Postal
Service counsel may seek review of the
initial decision on the fee application,
in accordance with §952.25 or §953.14. If
neither the applicant nor the Postal
Service counsel seeks review, the ini-
tial decision on the application shall
become a final decison of the Postal
Service 30 days after it is issued. If re-
view is taken, the Judicial Officer will
issue a final decision on the applica-
tion or remand the application to the
adjudicative officer for further pro-
ceedings.

(b) In Board of Contract Appeals pro-
ceedings, either party may seek recon-
sideration of the decision on the fee ap-
plication in accordance with 39 CFR
955.30.

[46 FR 45945, Sept. 16, 1981, as amended at 52
FR 6798, Mar. 5, 1987]

39 CFR Ch. | (7-1-04 Edition)

§960.21 Judicial review.

A party other than the Postal Serv-
ice may, within 30 days after a deter-
mination on the award is made, appeal
the determination to the court of the
United States having jurisdiction to re-
view the merits of the underlying deci-
sion of the agency adversary adjudica-
tion in accordance with 5 U.S.C.
504(c)(2).

[52 FR 6799, Mar. 5, 1987]

§960.22 Payment of award.

An applicant seeking payment of an
award shall submit to the Judicial Offi-
cer a copy of the Postal Service’s final
decision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. Re-
quests for payment should be sent to:
Judicial Officer, 2101 Wilson Boulevard,
Suite 600, Arlington, VA 22201-3078. The
Judicial Officer shall submit certifi-
cation for payment to the Postal Data
Center. The Postal Service will pay the
amount awarded to the applicant with-
in 60 days, unless judicial review of the
award or of the underlying decision of
the adversary adjudication has been
sought by the applicant or any other
party to the proceeding.

[46 FR 45945, Sept. 16, 1981, as amended at 63
FR 66052, Dec. 1, 1998]

PART 961—RULES OF PRACTICE IN
PROCEEDINGS RELATIVE TO EM-
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Scope of rules.

961.3 Definitions.

961.4 Employee petition for a hearing and
supplement to petition.
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